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Introduction

1. Judicial review challenges, unlike private law actions, afford scope for parties who are strangers to the matter before the Court to become involved in the hearing of the case itself.   This peculiar feature arises from the nature of the supervisory jurisdiction of the Court in public law proceedings. The Judicature Act (Northern Ireland) 1978 provides the High Court with power to audit the legality of actions taken by public authorities.   While the litigation remains adversarial in form there is no lis inter partes and the role of a non-party intervening in the public interest can be of particular importance.  In this lecture I will address the practice and procedure relating to strategic interventions in judicial review proceedings.

Order 53 Rules of the Court of Judicature (NI) 1980
2. Order 53 itself anticipates the involvement of third parties in judicial review litigation.  Rule 9(1) provides:

“On the hearing … any person who desires to be heard in opposition to the motion, and appears to the court to be a proper person to be heard, shall be heard, notwithstanding that he has not been served with notice of the motion.”

Rule 5(3) requires that the application should be served on all parties likely to be directly affected.   The Court can take a proactive approach to identifying those parties who are likely to be interested in the proceedings.   

3. In some circumstances a party can, on their own initiative, apply to engage in proceedings as a notice party if they can demonstrate a sufficient interest in the matter before the Court.  Similarly, an application can be made to join, not as a notice party, but as a public interest intervener.  Although there is no express provision in the Rules dealing specifically with interventions the practice has developed of  permitting a party to apply to intervene in proceedings where they would not necessarily have standing to engage in the litigation. 

The Strategic Value of Intervention
4. The role of intervener can be of particular importance to statutory commissions, non-governmental organisations, campaigning charities and non-departmental public bodies.   An intervention can have an important bearing on the outcome of judicial review applications.  This was recognised by Lord Justice Sedley in Roe v Sheffield City Council [2003] EWCA Civ 1. At paragraph 84 he stated:

“The proper role and usefulness of intervening parties is still being worked out by our courts. In this respect we are several generations behind the United States and Canada, but we are finding our own way. The most apparent value of interventions is in public law cases, where aspects of the public interest in a legal issue of general importance may be represented by neither of the two parties before the court. Both NGOs and ministers may play a valuable role here. They have recently done so, for example, in R v North and East Devon Health Authority, ex parte Coughlan [2001] QB 213, CA, where the Secretary of State for Health intervened importantly on the interpretation of the statutory National Health Service regime, and in S and Marper v Chief Constable of S Yorks [2002] EWCA Civ 1275, where a submission by the organisation Liberty proved of value to this court in resolving an otherwise polarised argument.

85.
There is no reason in principle why the usefulness of interventions by third parties should be confined to public law cases. In the report of the committee set up by Justice and the Public Law Project and chaired by Sir John Laws, A Matter of Public Interest (1996), it was pointed out that private law litigation could from time to time raise issues affecting the public interest, but that the provision for first-instance joinders made at that time by RSC Order 15 rule 6(2)(b), in contrast to the larger power given to this court by RSC Order 59 rule 8(1), would not ordinarily admit public interest interventions. The committee’s recommendations now find expression in CPR 54.17 and in PD 54.13 in relation to judicial review proceedings; but there is no reason why the High Court in the exercise of its inherent jurisdiction should not be able to act likewise; and it is in the exercise of its own inherent jurisdiction that this court has admitted the Secretary of State as an intervener on the present appeal.”
5. The research study referred to by Lord Justice Sedley in Roe had been conducted by the Public Law Project in 1996.  It made a number of key recommendations which continue to have a resonance today:

· “There are important advantage to be gained in the judicial process by allowing third party interventions when it is desirable for the assistance of the court on grounds of public interest.  Interventions can promote a better informed court which, in turn, enhances the legitimacy of the court’s decision particularly in those cases raising fundamental social and moral problems;

· The question of whether an intervention is to be allowed should be in the hands of the court: in particular, it should retain control over who may intervene and in what manner.  Therefore new court rules to govern “public interest interventions” need to be introduced;

· The rationale behind public interest interventions is equally applicable to private and public law cases when the case involves an important point of public interest.  However, as there is a greater risk of prejudicing the existing parties in a private law suit, interventions in such cases should be subject to particular caution;

· In general, interveners should not be vulnerable to costs.  However, the courts should have a discretion to order costs to cover additional disbursements incurred by the existing parties to a case as a result of the intervention.” 
6. The Public Law Project published a further research study into third party interventions in 2001 which identified the following impediments to third party interventions in public law cases:

(i) Lack of information about potential cases for intervention;

(ii) Lack of legal expertise;

(iii) Potential liability for costs;

(iv) Lack of procedural guidelines for intervention.  

These factors were identified following empirical research in England and Wales.  However, some of these inhibiting factors may still be relevant in this jurisdiction.   I address the issue of procedure and costs exposure in more detail below. 
Practice and Procedure
7. While there is a tolerance of interventions in public law litigation our Courts are wary of adopting a too laissez faire approach to interventions. A number of recent rulings have outlined principles of general application to those who seek to intervene in public law proceedings.    Case law generated in Northern Ireland has been a key stimulus in the development of principles governing interventions.  

Re Northern Ireland Human Rights Commission [2002] NI 206
8.  The House of Lords ruled on the issue of third party interventions in the appeal brought by the Northern Ireland Human Rights Commission in 2002.  The appeal arose out of a dispute relating to the inquest into the Omagh bombing in 1998.  The NIHRC had sought to intervene in the coronial proceedings because they considered that there were human rights principles in play in the inquest.  The Coroner considered section 68 of the Northern Ireland Act 1998 and ruled that the Commission had not been given any express power to intervene in coronial proceedings.  NIHRC brought a judicial review application, in their own name, seeking a declaration that the Coroner’s decision that the Commission had no power or standing to intervene was wrong in law.  

9. The House of Lords held that it was within the NIHRC powers, as a function ancillary to or incidental to the primary duties contained in the Northern Ireland Act 1998, to intervene in court proceedings to raise Convention points.  Lord Woolf made the following observation:

“32. The practice of allowing third persons to intervene in proceedings brought by and against other persons which do not directly involve the person seeking to intervene has become more common in recent years but it is still a relatively a rare event. The intervention is always subject to the control of the court and whether the third person is allowed by the court to intervene is usually dependent upon the court's judgment as to whether the interests of justice will be promoted by allowing the intervention. Frequently the answer will depend upon whether the intervention will assist the court itself to perform the role upon which it is engaged. The court has always to balance the benefits which are to be derived from the intervention as against the inconvenience, delay and expense which an intervention by a third person can cause to the existing parties.”
10. It is plain from this ruling that there is no right to intervene.  Access to public law proceedings is controlled by the Court itself.  While interventions may be of value to the overall appraisal of the legal issues in any case, a party applying to intervene may face forceful objections that their contribution will simply lengthen the hearing, lead to repetition and increase costs.   In Northern Ireland Human Rights Commission [2002] Lord Slynn observed:

“The Commission must exercise caution in deciding whether a case is important enough to justify intervention or assistance; and whether there is a risk of particular parties or one party feeling that it is unfair that the Commission should come down on one side rather than the other in the legal argument. It is in the end for the court to decide these matters. The courts will only allow or invite assistance when they feel it necessary or helpful; with increasing knowledge particularly of cases in the European Court of Human Rights they may find it less necessary but this capacity to give assistance to the court is potentially valuable in achieving the purpose of the legislation In my view the existence of that capacity is reasonably incidental to its main express powers.”

11. The judgment of the Northern Ireland Human Rights Commission in determining whether to intervene in a public law challenge was placed under Lord Hoffman’s forensic scrutiny in Re E’s Application [2008] UKHL 66.   The case involved a challenge to the Chief Constable’s operational decisions in relation to the policing of the Holy Cross dispute in Ardoyne in 2001.    NIHRC and the Children’s Law Centre were granted permission to intervene in the House of Lords.  The Children’s Law Centre intervened by way of written submission.  The NIHRC instructed counsel to make written and oral submissions to the Judicial Committee.   

12. Lord Hoffman gave the first speech of the judgment and expressed dissatisfaction with the nature and content of the intervention.  He stated:

2.  It may however be of some assistance in future cases if I comment on the intervention by the Northern Ireland Human Rights Commission. In recent years the House has frequently been assisted by the submissions of statutory bodies and non-governmental organisations on questions of general public importance. Leave is given to such bodies to intervene and make submissions, usually in writing but sometimes orally from the bar, in the expectation that their fund of knowledge or particular point of view will enable them to provide the House with a more rounded picture than it would otherwise obtain. The House is grateful to such bodies for their help.
3.  An intervention is however of no assistance if it merely repeats points which the appellant or respondent has already made. An intervener will have had sight of their printed cases and, if it has nothing to add, should not add anything. It is not the role of an intervener to be an additional counsel for one of the parties. This is particularly important in the case of an oral intervention. I am bound to say that in this appeal the oral submissions on behalf of the NIHRC only repeated in rather more emphatic terms the points which had already been quite adequately argued by counsel for the appellant. In future, I hope that interveners will avoid unnecessarily taking up the time of the House in this way.

13. The quotation from Lord Hoffman now appears in paragraph 8.8.2 of Practice Direction 8 of the Supreme Court.  Parties who are considering making an application to intervene in a hearing before the Supreme Court are expressly directed to consider Lord Hoffman’s observations in Re E.   

14. How does a potential intervener avoid a Hoffman-style critique?  It is difficult to predict at the time of applying for and preparing an intervention whether the Court will find the contribution helpful or wearisome.   One answer to this dilemma is to ensure that an intervention is conducted in accordance with acknowledged practices and procedures laid down by the Court. 

Re Belfast International Airport [2011] (unreported 29th March 2011).  
15. The procedure to be following when seeking to intervene was examined by Mr Justice McCloskey in Belfast International Airport. The judgment addresses two important issues of judicial review procedure:

a. The manner in which a non-party should seek to intervene in judicial review proceedings;

b. The procedure to be followed in making representations that a particular judge should not be assigned to hear a case. 

16. For present purposes it is the first issue that is of particular interest.  The Court in this case was dealing with an application for judicial review by the Belfast International Airport.  A second judicial review challenge had been brought by a representative of a residents group.  Counsel instructed in the second judicial review sought to make an application during the leave application in the Belfast International Airport case for recusal.   It prompted this response:

“[5] On the morning of 24th March 2011, when the BIA leave application was listed, it became apparent that the legal representatives of the Applicants in the Belfast City Airport Watch case were in attendance and were objecting to the composition of the court.  This elicited some surprise on my part, for two main reasons.  Firstly, they had not sought any right of audience in the first judicial review leave application.  Secondly, they had not formulated a recusal request in their case with any particularity.  There appeared to be an assumption that they enjoyed a right of audience for the asking and did not need to notify the court or any of the principal parties in advance.  The court takes the opportunity to correct this wholly erroneous assumption.  In judicial review proceedings, intervention is a privilege, not a right, conferred at the discretion of the court.  As an elementary requirement, a request for intervention must be made in writing, in a timeous way.  It should set out fully the proposed intervening party’s interest in the proceedings and the grounds on which the privilege of intervention is requested.  A simple, properly formulated letter to the Court Office, copied to the principal parties, suffices.  This has been the practice in this jurisdiction for many years.  Regrettably, it was not observed in the present case.  As will become apparent, this had several undesirable consequences.”
17. The settled practice referred to by Mr Justice McCloskey can be traced back to the ruling of Carswell LCJ in Re White [2000] NI 432.  In that case the Northern Ireland Human Rights Commission sought to intervene in a challenge related to a proposed parade on the Garvaghy Road, Portadown.   The Court stated:

2. At the commencement of the hearing counsel instructed on behalf of the Human Rights Commission for Northern Ireland applied for leave to intervene and to present an argument in support of the applicant in the course of the proceedings. Kerr J had earlier given the Human Rights Commission leave to present a written submission but had not then given leave to intervene. I respectfully agree that that was an advisable course to adopt. Where a judge at the stage of giving leave to apply for judicial review or on review of the case before the substantive hearing receives an application from a body such as the Human Rights Commission for leave to intervene, it would, I suggest, be the most appropriate course at that stage to restrict any leave which he may give to furnishing a written submission. The judge who hears a subsequent application for leave to intervene will then be able to read this and determine whether oral argument from the body would be of sufficient assistance to justify adding an extra party to the application. 

3. I do not think that it would be profitable to attempt to lay down categories of cases where it would be justified to give leave to an intervener to present oral argument at the hearing of a substantive application, but in my view leave should be very sparingly given, certainly at first instance. Higher appellate tribunals may perhaps derive greater assistance from an intervener in some cases, but I think that a judge at first instance should give leave only when he considers that there is an issue of sufficient consequence which cannot be adequately dealt with by counsel for one of the parties to the application. In the present case I did not consider, having read the written submission, that it was such a case, and accordingly I declined to give leave to intervene.

18. Latterly, it has been suggested that an application to intervene should not be made until the proposed intervening party has had the opportunity to consider the evidential materials and the skeleton arguments that have been filed by the participating parties. 
19. Speaking ex cathedra at another recent CPD event in his capacity as Chairman of the Law Commission, Mr Justice McCloskey made these observations about interventions in judicial review proceedings:

“The court can also permit an intervention by a public interest group ….or some interested public authority (such as the Northern Ireland Human Rights Commission or the Equality Commission).  Where intervention requests of this kind are made, the court will exercise its discretion.  In every such case, the putative intervening party should be in a position to demonstrate that it can bring to the attention of the court either some material evidence or some legal argument (or both) of which the court will otherwise be deprived.  To demonstrate this, the intervening party will normally have to liaise proactively with the two principal parties and may have to await receipt of their skeleton arguments before submitting a finalised request to the court.  An intervention which is likely to simply rehearse and repackage the Applicant’s arguments will not be permitted. Properly grounded interventions are a reflection of the special character of judicial review proceedings.  In this respect, there is a clear contrast with private law proceedings.”
20. This approach imposes obvious challenges to a party considering intervention.  The practice direction imposes a timescale on the submission of skeleton arguments that affords a very brief period for the filing of any intervention.   

21. Where leave is given to intervene with oral submissions the Court has, on occasion, imposed strict time limits on the intervener.  In Re Christian Institute [2007] NIQB 66 the Court permitted four parties to intervene but imposed a time limit on the duration of any oral submissions made.  It is always open to an applicant for intervention to seek leave to intervene on terms as to length and type of submission.   

Costs
22. One of the major disincentives to public interest interventions is concern about costs.   The Public Law Project and others have argued that a “no cost” presumption should operate in cases where interventions are brought in the public interest.  No such rule has ever been enacted.  A crude empirical analysis would suggest that, in this jurisdiction, awards of costs against a public interest intervener are extremely rare.   The general rule is that the Court will only award one set of costs in judicial review proceedings and costs are rarely sought against a notice party or intervener.  However, that is not an invariable rule and an award of costs remain a possibility which cannot absolutely be discounted.  It is this uncertainty about the costs position which has a potential “chilling” effect on third party interventions.   

23. In that regard the Supreme Court’s approach to costs with respect to interveners is of interest.  Practice Direction 6 deals with the role of interveners before the Supreme Court.  The issue of costs is addressed in paragraph 6.9 which provides:

“6.9.6 Subject to the discretion of the Court, interveners bear their own costs and any additional costs to the appellants and respondents resulting from an intervention are costs in the appeal. Orders for costs “will not normally be made either in favour of or against interveners but such orders may be made if the Court considers it just to do so (in particular if an intervener has in substance acted as the sole or principal appellant or respondent)”: rule 46(3).”

Rule 46(3) of the Rules of the Supreme Court provides:

“(3) Orders for costs will not normally be made either in favour of or against interveners but such orders may be made if the Court considers it just to do so (in particular if an intervener has in substance acted as the sole or principal appellant or respondent).” 
24. One possible means of mitigating concerns about adverse costs order is to apply to intervene on terms relating to costs, although in practice this this is rarely done.  Another approach is to apply for a Protective Costs Order.  The jurisprudence on PCOs was reviewed by the Lord Chief Justice recently in the case of Thompson [2010] NIQB 38.   The Court held:

[9] The circumstances which a party should be entitled to a protective costs order has been subject of recent jurisprudence both in this jurisdiction and the Court Of Appeal in England. Some of that jurisprudence has been influenced by the provisions of Article 9 of the Aarhus Convention which provides that procedures for access to justice in relation to the contravention of national law relating to the environment shall be fair, equitable, timely and not prohibitively expensive although the case law makes clear that the principles applicable to public interest litigation should be the same whether or not the issue relates to the environment. The leading case is R (Corner House Research) v Secretary Of State for Trade and Industry [2005] EWCA Civ 192 The court reviewed guidance which had been put forward by Dyson J in R v Lord Chancellor ex p CPAG [1999] 1 WLR 347  and set out governing principles in paragraph 74. 

 "74 We would therefore restate the governing principles in these terms.  

 (1) A protective costs order may be made at any stage of the proceedings, on such conditions as the court thinks fit, provided that the court is satisfied that: 

(i) the issues raised are of general public importance; 

(ii) the public interest requires that those issues should be resolved; 

(iii) the applicant has no private interest in the outcome of the case; 

(iv) having regard to the financial resources of the applicant and the respondent(s) and to the amount of costs that are likely to be involved, it is fair and just to make the order; and (v) if the order is not made the applicant will probably discontinue the proceedings and will be acting reasonably in so doing.   

 (2) If those acting for the applicant are doing so pro bono this will be likely to enhance the merits of the application for a PCO.    

(3) It is for the court, in its discretion, to decide whether it is fair and just to make the order in the light of the considerations set out above."  

[10] This guidance was subsequently reviewed and largely endorsed in this jurisdiction in Re McHugh's Application [2007] NICA 26. The court noted, however, that the fact that an applicant had a personal interest in proceedings did not invariably amount to a complete bar to the making of a protective costs order. In this case the court endorsed the exceptionality test. In R (Compton) v Wilshire Primary Care Trust [2008] EWCA Civ 749 the court indicated that this test was simply a consequence of the application of the relevant principles rather than a freestanding further hurdle.  

25. A party seeking to make a third party intervention could seek the cover of a PCO if the criteria set out in Corner House and applied in Thompson are met.   

Direct Applications
26. A further alternative means of engaging in a public law challenge is for an NGO or similar body to bring a challenge it its own right.  The NIHRC can bring challenges in its own name.  The Northern Ireland Commissioner for Children and Young People has sought to bring challenges in its own name but has encountered a specific difficulty with respect to Convention challenges in that it has been held not to be a victim in the terms required by section 7(1) of the Human Rights Act 1998.   The Committee on the Administration of Justice, Family Planning Association and Friends of the Earth have also moved judicial review challenges in their own right.  

Conclusion
27. The Judicial Review Court in Northern Ireland has, in recent times, been relatively tolerant of applications for public interest intervention.   There is no formal procedural protocol for applying to intervene but the key steps can, I suggest, readily be discerned from the case law.  A party who wishes to intervene should make a written application to the Court, copied to the parties, setting out the nature of the interest held and the heads of argument that will ultimately be advanced before the Court.   The consent of the Applicant, Respondent and any other Notice Party should be sought in advance.  The Court should be advised whether the intention is to make a written or oral submission, or both.   The party seeking to intervene should indicate whether it is intended to file evidence and, if seeking to make oral submissions, should give consideration to the potential duration of the contribution.  

Tony McGleenan

9th May 2011  
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